
 

C A T H E R I N E  M.  B R O W N,  ESQ. 
27 LAKE RD. 

DENVILLE, NEW JERSEY  07834 
(973) 984-9300

E-MAIL:  CMB.CERTCIVATTY@GMAIL.COM

 MEMBER NJ BAR 

October 22, 2020 

VIA eCOURTS 
Hon. Stuart A. Minkowitz, A.J.S.C.  
Superior Court of New Jersey, Law Division 
Morris County Courthouse  
Washington and Court Sts.  
Morristown, NJ  07963-0910 

Re:  JWC Fitness, LLC v. Governor Philip D. Murphy 
SSX-L-388-20 

Dear Judge Minkowitz: 

We represent the Plaintiff, JWC Fitness, LLC (“Plaintiff”) in this action.  Please accept 

this letter brief in lieu of a more formal reply in support of Plaintiff’s motion for reconsideration 

of the court’s September 30, 2020 Order dismissing this action and suggesting the Plaintiff refile 

its complaint in the Appellate Division (the “Dismissal Order”). As the motion is opposed, 

Plaintiff restates her request for oral argument initially made in the Notice of Motion. For the 

reasons set forth below, and in Plaintiff’s moving brief, the reconsideration motion should be 

granted.  

ARGUMENT 

RECONSIDERATION SHOULD BE GRANTED BECAUSE THE 
DISMISSAL ORDER VIOLATED THE APPLICABLE LAW AND RULES. 

The reconsideration motion arises from the court’s deviation from regular process when it 

dismissed this action. First, the court prejudged an intricate forum-allocation issue without 
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offering counsel a prior  opportunity to be heard – the Bar’s especial contribution to securing the 

sound administration of justice.  Second, having determined the case should be elsewhere, the 

court failed to comply with Rule 1:13-4(a), which required transferring the case instead of 

dismissing it.  

1. The Dismissal Order is based on a ‘palpably incorrect’ conclusion that Plaintiff could
not file this action in the Law Division.

The court incorrectly concluded the action ought not be filed initially in the Law 

Division. Contrary to the explanation set forth in the Dismissal Order, the applicable precedent 

offers no support for the proposition that the Plaintiff must file this action in the Appellate 

Division ab initio or, as important, that the Appellate Division will unquestionably accept the 

filing. At most, the closest pertinent precedent suggests that a decision by the trial court to 

transfer the action to the Appellate Division will almost certainly be ratified by the Appellate 

Division as the receiving forum. 

There are two cases that, like the instant case, raised legal challenges arising from the 

Disaster Control Act. They are Worthington v. Fauver, 88 N.J. 182 (1982) and County of 

Gloucester v. State, 132 N.J. 141 (1993). Both of those cases were filed in the Law Division 

initially as Rule 4:69 prerogative writs actions by local public entities against a State official.  

Worthington was filed against the Corrections Commissioner because he failed to comply 

with a statutory mandate to timely transfer newly-sentenced State prisoners out of the local jail to 

the State prison system. That would seem to be a clear case for a filing under Rule 2:2-3(a)(2), as 

it involved administrative inaction by a State official. Id. However, the State did not move for a 

Rule 2:2-3(a)(2) transfer. It answered the pleading. It asserted an affirmative defense that the 

Commissioner’s inaction was justified by a newly-promulgated Executive Order that declared an 

emergency within the ambit of the Disaster Control Act and overrode the statutory mandate. It 
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wasn’t until several weeks later that the trial court, on its own initiative, transferred the action to 

the Appellate Division. But even then, the trial court did not base its decision on Rule 2:2-

3(a)(2). It based it on the relaxation rule, Rule 1:1-2. The Supreme Court, which recounted this 

procedural history, expressly said: “the trial judge’s actions were appropriate under the 

circumstances.” Worthington, supra, 88 N.J. at 191-192.  

In County of Gloucester, supra, 132 N.J. 141, the State’s response to the Rule 4:69 filing 

in the Law Division arising from the same Executive Order was to formally move to transfer 

pursuant to Rule 2:2-3(a)(2). The motion was granted and the case was transferred pursuant to 

Rule 1:13-4(a).  Id. at 143.  

When these two cases are viewed from the standpoint of the result, the Appellate 

Division is an appropriate forum, but only after due deliberation by a trial court in accordance 

with the Rules. When these two cases are viewed from the standpoint of the initial filing, 

however, they offer no support for the proposition that a plaintiff must bypass the regular 

procedure that newly-filed civil actions originate in the Law Division. See Rule 4:2. These cases 

further reveal that the scheme of the Rules is that forum-allocation questions should be funneled 

through the trial court pursuant to Rule 1:13-4(a). This is more orderly than leaving it to a 

plaintiff to make a judgment call when the proper forum allocation is anything but clear-cut.  

Such is the case here. Although Rule 2:2-3(a)(2) requires that certain challenges to final 

administrative determinations be appealed directly to the Appellate Division, it contains no 

bright line rule—or even any guidance—regarding cases that implicate a Governor’s executive 

orders. It certainly contains no requirement that such cases originate in the Appellate Division. 

To wit, the Rule allows for an appeal as of right:  
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to review final decisions or actions of any state administrative agency or officer, 
and to review the validity of any rule promulgated by such agency or officer…. 
Id. 

Assuming arguendo the Governor is an administrative officer within the meaning of the Rule no 

matter the circumstance, original appellate jurisdiction arises only if the validity of “any rule 

promulgated” by the Governor is questioned. That is not the case here.  

Plaintiff seeks a declaration that Governor Murphy, having exercised the powers over 

private property conferred upon him by the Disaster Control Act, must also follow the 

procedures set forth in the Act for the compensation of property owners affected by his exercise 

of power over their property. See Complaint. Stated another way, when Governor Murphy 

invoked the Disaster Control Act to order non-essential businesses to close or to reduce 

operations (see Ex. Order 104, superseded by Ex. Order 107), the state became legally obliged 

under N.J.S.A. App. A: 9-51 to implement a statutory process to compensate affected businesses.  

As to this contention, pleaded in Count I, the Complaint seeks the following relief: 

Plaintiff demands a declaratory judgment be entered in its favor and against Defendant 
that Plaintiff’s compliance with Ex. Orders 104 and 107 and such pertinent executive 
orders issued thereafter pursuant to the Defendant’s authority under the Act entitle 
Plaintiff to compensation as set forth in N.J.S.A. App. A:9-34 and N.J.S.A. App. A:9-51, 
and that Defendant is accordingly obligated to implement the compensation procedures 
set forth in the Act.”   [Complaint, Count I at p. 5].  

If the court granted Plaintiff the entirety of the requested relief would Executive Order 107 be 

null and void?  No; the Order would be unaffected. If relief was granted, the Governor would 

have to implement the compensation provisions of N.J.S.A. App. A: 9-51. The Executive Order 

would remain in full force and effect. Therefore, since the validity of any executive order is not 

at issue here, Rule 2:2-3(a)(2) does not apply to this case. 

Thus, the court misapprehended the nature of Plaintiff’s case when it characterized the 

Complaint as a “challenge[] [to] the implementation of defendant’s Executive Order 107” and 
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dismissed the action on the grounds that “challenges to executive orders exceed the subject 

matter jurisdiction of this court”. Dismissal Order. As noted supra, however, Plaintiff’s 

Complaint does not present a challenge to the validity of Governor Murphy’s Executive Orders 

and, therefore, does not fall within the ambit of Rule 2:2-3(a)(2). Moreover, neither Rule 2:2-

3(a)(2) nor case law categorically state the Law Division is always an improper forum for an 

action involving an Executive Order. See, Plaintiff’s reconsideration motion brief at 3, citing 

Gann, cmt. 3.4.2 to Rule 2:2-3(a)(2).  

In his brief opposing Plaintiff’s motion for reconsideration, the Attorney General cites a 

string of recent cases arising from the Governor’s Covid-19 orders in which “the trial court 

found that the Appellate Division has exclusive jurisdiction over such cases and transferred the 

matters to the Appellate Division.” (Def. Opp. Br. at 11-12, citing cases) (emphasis added). In 

each of those cases, however, the trial court’s order issued only after the filing of a transfer 

motion by the Attorney General, consistent with the regular procedural practice of funneling 

forum-allocation questions through the trial court. See, e.g., attached Notice of Motion and 

subsequent transfer Order filed in Italian Kitchen, Inc., et al. v. State of New Jersey, et al., 

Docket No. SLM-L-86-20). But the Attorney General never claimed in those cases, as he does 

here, that the Appellate Division is the exclusive forum. In each case he moved either for a 

transfer to the Appellate Division pursuant to Rule 2:2-3(a)(2) and Rule 1:13-4(a), or for a 

transfer to the Chancery Division, General Equity Part in Mercer County pursuant to Rule 4:3-

2(a) and Rule 4:3-3. Clearly, the Attorney General does not take the position that Appellate 

Division jurisdiction is exclusive in Covid-related cases bought against the Governor.  

The Attorney General also never sought dismissal in those cases, as it does here. In each 

of those cases the Attorney General moved for a transfer. In one of those cases the motion was 
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resolved by consent of the parties. Isenberg v. Murphy, Dkt. No. MER-C-50-20. If, as the 

Attorney General claims here, (Def. Opp. Br. at 11-12), Plaintiff’s case is like those other cases, 

he does not explain why he contends here for the different result of dismissal.   

2. The court is empowered to transfer the action to a different forum, but not to dismiss it
altogether.

Rule 1:13-4(a) empowers the court to consider a forum allocation issue “on its own 

initiative”. Should the forum be incorrect, the Rule furnishes the court only one course of action:  

order the action . . . transferred to the proper court . . . in the State. The action 
shall then be proceeded upon as if it had been originally commenced in that court 
or agency. Id.  

Thus, even if the court views the Appellate Division as the proper original forum for this action, 

the appropriate response is transfer not dismissal.   

The Dismissal Order violates this procedure, without explanation. It made no reference to 

Rule 1:13-4(a) whatsoever.  And the Attorney General, while contending that the case is properly 

dismissed, never mentions Rule 1:13-4(a) in his brief or otherwise explains why the Rule should 

be ignored here.  

In sum, no reasoned justification has been offered by either the court or the defendant 

why this case is an exception to the regular procedural mandate of Rule 1:13-4(a). The 

reconsideration motion must be granted to rectify the court’s deviation from the Rule. If the court 

continues to believe the Law Division is the incorrect forum, its course of action per Rule 1:13-

4(a) is to grant the reconsideration Motion, reinstate Plaintiff’s Complaint, and transfer the action 

to the Appellate Division.  

*  *  * 

Plaintiff is a law-abiding, taxpaying citizen of this State. She ran a business successfully 

for 10 years and supported her family of three young children with those earnings. (Pallay Aff. of 
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9/23/20 at par. 21-22). She complied fully with the Governor’s Executive Orders 

notwithstanding the personal economic cost to her and her family.  She won Congressional 

recognition for Covid-related activities that benefitted her community. (Pallay Aff. of 9/23/20 at 

par. 15).  

Mrs. Pallay has made the difficult decision to close her business at the end of this month. 

(Pallay 2d Supp. Aff. of 10/22/20 at par. 4). She is presently in an eviction proceeding. (Pallay 

Supp. Aff. of 9/29/20). She has creditors and she has expenses she cannot afford to pay. (Pallay 

2d Supp. Aff. of 10/22/20 at par. 7-10).  

Mrs. Pallay’s circumstances are parlous, dynamic and worsening. While the wheels of 

justice grind exceeding fine in even the best of circumstances, it is respectfully submitted the 

Justice system owes her the courtesy of having her bona fide complaint handled fully in accord 

with regular process due and with dispatch.  

CONCLUSION 

For all the foregoing reasons, the reconsideration Motion should be granted. Plaintiff’s 

Complaint and Motion for Summary Disposition and Declaratory Relief should be reinstated and 

granted. Should the court decide to transfer the action to the Appellate Division, that action 

should be taken pursuant to Rule 1:13-4(a).   

Respectfully submitted,  

s/Catherine M. Brown                           s/Robert W. Ferguson 
Catherine M. Brown     Robert W. Ferguson 

Attorneys for Plaintiff 

cc: via eCourts:   Kevin Jespersen, AAG 
 Amy Stevens, DAG 
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GURBIR S. GREWAL 

ATTORNEY GENERAL OF 

THE STATE OF NEW JERSEY 

Division of Law 

25 Market Street 

P.O. Box 112 

Trenton, NJ  08625-0112 

(609) 376-3232

By: Kevin R. Jespersen (019151981) 

Assistant Attorney General 

kevin.jespersen@law.njoag.gov 

Christopher Weber (012122013) 

Deputy Attorney General 

christopher.weber@law.njoag.gov 

Emily Bisnauth (060562013) 

Deputy Attorney General 

emily.bisnauth@law.njoag.gov 

Erin Hodge (272052018) 

Deputy Attorney General 

erin.hodge@law.njoag.gov 

ITALIAN KITCHEN, INC.; A & R 

VENTURES, INC.; and OZZ LAND, LLC; 

Plaintiffs, 

vs. 

STATE OF NEW JERSEY and PHILIP D. 

MURPHY, in his official capacity 

as the Governor of the State of 

New Jersey, 

Defendants. 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – CIVIL PART 

SALEM COUNTY VICINAGE 

DOCKET NO.: SLM-L-00086-20 

CIVIL ACTION 

NOTICE OF MOTION TO PROCEED 

ON SHORT NOTICE AND TRANSFER 

JURISDICTION TO THE APPELLATE 

DIVISION, OR IN THE 

ALTERNATIVE, TO TRANSFER 

VENUE TO THE MERCER COUNTY 

VICINAGE 

To: Hon. Benjamin C. Telsey, A.J.S.C. 

Superior Court of New Jersey 

Gloucester County Justice Complex 

70 Hunter Street 

Woodbury, New Jersey 08096 
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Joseph DiNocola, Esq.  

DiNicola & DiNicola, LLC 

381 South Golfwood Ave. 

Carneys Point, New Jersey 08069 

PLEASE TAKE NOTICE that as soon as counsel may be heard, 

defendants in the above-captioned matter will move before the 

Honorable Benjamin C. Telsey, A.J.S.C., of the Superior Court of 

New Jersey – Law Division, Civil Part, Cumberland/Gloucester/Salem 

County Vicinage, for an order to proceed on short notice pursuant 

to Rule 1:1-2 and Rule 1:6-3(a), and transferring jurisdiction in 

this matter to the Superior Court of New Jersey – Appellate 

Division, pursuant to Rule 2:2-3(a)(2) and Rule 1:13-4(a), or, in 

the alternative, transferring venue in this matter to the Superior 

Court of New Jersey – Chancery Division, General Equity Part, 

Mercer County Vicinage, pursuant to Rule 4:3-2(a) and Rule 4:3-3; 

PLEASE TAKE FURTHER NOTICE that in support of defendants’ 

motion, reliance will be placed upon the brief annexed hereto; 

PLEASE TAKE FURTHER NOTICE that a proposed order, granting 

defendants’ motion to proceed on short notice, and either 

transferring the matter to the Appellate Division or the Mercer 

County Vicinage, is attached hereto; 

PLEASE TAKE FURTHER NOTICE that this matter has not yet been 

assigned a discovery end date; and  
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PLEASE TAKE FURTHER NOTICE that oral argument is requested. 

GURBIR S. GREWAL 

ATTORNEY GENERAL OF NEW JERSEY 

By:  /s/Christopher Weber 

Christopher Weber 

 Deputy Attorney General 

Dated:  May 22, 2020 
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GURBIR S. GREWAL
ATTORNEY GENERAL OF
THE STATE OF NEW JERSEY
Division of Law
25 Market Street
P.O. Box 112
Trenton, NJ  08625-0112
(609) 376-3232

By: Kevin R. Jespersen (019151981)
Assistant Attorney General
kevin.jespersen@law.njoag.gov
Christopher Weber (012122013)
Deputy Attorney General
christopher.weber@law.njoag.gov 
Emily Bisnauth (060562013)
Deputy Attorney General
emily.bisnauth@law.njoag.gov
Erin Hodge (272052018)
Deputy Attorney General
erin.hodge@law.njoag.gov

ITALIAN KITCHEN, INC.; A & R 
VENTURES, INC.; and OZZ LAND, LLC;

Plaintiffs,

vs.

STATE OF NEW JERSEY and PHILIP D. 
MURPHY, in his official capacity 
as the Governor of the State of 
New Jersey,

Defendants.

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION – CIVIL PART
SALEM COUNTY VICINAGE

DOCKET NO.: SLM-L-00086-20

CIVIL ACTION

ORDER GRANTING DEFENDANTS’ 
MOTION

THIS MATTER, having been opened to the Court by Gurbir S. 

Grewal, Attorney General of the State of New Jersey (Kevin R. 

Jespersen, appearing), attorney for defendants, by way of motion 

to be heard on short notice, and to transfer jurisdiction in this 

matter to the Superior Court of New Jersey – Appellate Division, 

SLM-L -000086-20   05/22/2020 9:35:48 PM  Pg 1 of 3 Trans ID: LCV2020932727 SLM L 000086-20      06/08/2020          Pg 1 of 3 Trans ID: LCV20201016090 SSX-L-000388-20   10/22/2020 5:09:50 PM  Pg 13 of 15 Trans ID: LCV20201896157 



Page 2 of 3

or alternatively to transfer venue in this matter to the Superior 

Court of New Jersey – Chancery Division, General Equity Part, 

Mercer County Vicinage; and upon notice to Joseph M. DiNicola, 

Esq., attorney for plaintiffs; and the court having read and 

considered the papers submitted in support of defendants’ motion 

and any opposition thereto, as well as any oral argument; and for 

good cause shown;

IT IS on this _____ day of May, 2020;

ORDERED that defendants’ motion to be heard on short notice 

be and hereby is GRANTED; it is

FURTHER ORDERED that defendants’ motion to transfer 

jurisdiction in this matter to the Superior Court of New Jersey – 

Appellate Division, be and hereby is GRANTED, and jurisdiction in 

this matter shall immediately be transferred to the Appellate 

Division; alternatively it is

FURTHER ORDERED that defendants’ motion to transfer venue in 

this matter to the Superior Court of New Jersey – Chancery 

Division, General Equity Part, Mercer County Vicinage, be and 

hereby is GRANTED, and venue in this matter shall be immediately 

transferred to the Mercer County Vicinage; and it is
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FURTHER ORDERED that a copy of this order shall be served 

upon all parties within seven (7) days of the entry hereof.

_________________________________________
HON. BENJAMIN C. TELSEY, A.J.S.C.

Opposed _____

Unopposed _____
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EXHIBIT 1 
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